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ЗАГАЛЬНЕ АДМІНІСТРАТИВНЕ ПРАВО

The public administration is specially created and em-
powered to perform the executive functions of the state. 
At present, it is necessary to develop a detailed legal re- 
gulation of all areas of public administration activity, es-
pecially in the part relating to their interaction with citi-
zens and entities (the so-called external forms of admin-
istrative activity), in order to prevent abuse of transmitted 
to them authority. This is justified by the need to over-
come negative tendencies of decreasing quality perfor-
mance of the subjects, delaying the process of individual 
administrative decision-making, unreasonable refusals of 
granting permits, licenses and so on.

The relevance of this study is to determine the need of 
modern and fundamentally important areas of legal reg-
ulation of administrative procedures for public adminis-
tration affairs.

The purpose of this study is to determine the essen-
tial features of an administrative act and possible con-
solidation of Ukrainian legislation, a review of the scien-
tific literature views on the definition of an administrative 
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act, comparing it with the definition pro-
posed in the draft Administrative Proce-
dure Code of Ukraine (the second edi-
tion), and with similar definitions set out 
in the relevant laws of European coun-
tries. Need in definition of administra-
tive act is clear distinction from other 
acts of public administration. Special at-
tention is paid to individual administra-
tive acts as they relate to the rights and 
interests of individuals and / or legal en-
tities of public law sphere. In this re-
gard, there is also a problem of a distinc-
tion between legislative, administrative 
and managerial acts.

Due to the outlined purpose were set 
the following objectives:

– determine the essential features of 
an administrative act by studying the 
definitions set out in European legisla-
tion, proposed by domestic and foreign 
scholars;

– suggest ways of fixing the most im-
portant essential features of an adminis-
trative act in the national legislation.

The study of administrative proce-
dures and problems of implementation 
of administrative acts was performed 
in the works of famous local scien-
tists and researchers: V. Aver’yanov,  
I. Koliushko, V. Tymoshchuk, N. Tish-
chenko, R. Kuibida, A. Shkolyk, and 
foreign scientists, including: D. J. Hal-
lihan, J. Ziller, V. Kyuhel, B. Lazarev,  
A. Lyuhterhrandt and others.

To date, we can generalize the defi-
nition of an administrative act through 
enumeration of its main features: 

1) Directed on the realization of the 
rights of individuals, legal entities, col-
lective entities;

2) Taken by public administration 
under the authority specified in law;

3) Taken within the jurisdiction of 
public administration;

4) In some cases taken within the 
discretionary powers;

5) Meets the requirements of the law 
as to the form and essence;

6) Should be taken in accordance 
with the procedural standards (in certain 
cases with the obligatory participation 
of citizens in decision-making);

7) Taken within a reasonable time;
8) Must be properly motivated;
9) Published in installed (provided) 

way;
10) Can be reviewed by a judicial 

body or other independent body.
The Resolution (77) 31 of the Com-

mittee of Ministers of the Council of 
Europe understands the term «adminis-
trative act» as «a decision» [1, р. 469–
479]. This definition is general and 
requires interpretation. «Measure» actu-
ally covers a number of actions of the 
public administration which appear in 
examination and solution in individual 
administrative proceedings, as well as 
oral or conclusive action of authorized 
individuals.

Noteworthy is a definition that was 
given in the dissenting opinion of the 
judge of the Constitutional Court of 
Ukraine M. Savenko, «act» (Latin ac-
tus – «action»; actum – «document») 
means action, deed and the document is-
sued (adopted) by a public authority, lo-
cal governments and their officials» [1, 
р. 480–493]. Such determination can be 
quite a clear guide for understanding 
this definition of an administrative act in 
terms of the forms of its manifestations.

Normative act is an act, which con-
tains certain rules of conduct (law).  
B. Lazarev notes that «according to the 
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prescriptions recorded in the act there 
are normative and individual acts» [2, 
р. 33].

However, a significant number of 
publications instruction, rules, regula-
tions, etc. require a necessary level of 
specificity of understanding of certain is-
sues. In fact, in this case, executive au-
thorities undertake law-drafting powers. 
Note that the above examples of nor-
mative acts and those that determine the 
competence of the authorities have more 
technical nature and are not regulated be-
yond the rules outlined in the law; they 
are aimed at creating a common refer-
ence points (goals, objectives, policies) 
of public administration in their respec-
tive industries. Thus, under normative we 
understand an act, which contains man-
datory rules of behaviour – a norm.

When we talk about an individual 
act, we mean the acts of governance 
(public administration) that since their 
adoption generate, modify or terminate 
the legal relationship between clearly 
defined ranges of subjects [2, р. 33]. 

It is difficult to agree with the above 
position of B. Lazarev in view of the fol-
lowing: the adjective «individual» usu-
ally refers to a single person (or small 
group of people), but we can note a 
widespread use of such public adminis-
tration’s decision-making as adoption of 
acts, extended to all subjects, including 
regulations and orders of the Cabinet of 
Ministers of Ukraine. Thus, the follow-
ing acts of the Cabinet of Ministers of 
Ukraine can not be attributed either to 
the normative or to the individual, even 
though they actually belong to the ad-
ministrative acts.

In foreign countries, there are different 
approaches to the definition of «admini- 

strative act». For example in France used 
a broad approach for outlining the content 
of this term, which refer to all acts of ad-
ministration, so it includes individual acts 
of public administration and administra-
tive agreements and normative acts. An-
other approach set out in the German law 
«About administrative procedure», ac-
cording to which an administrative act ap-
pears in manifestations of the administra-
tive activity related to the settlement of an 
individual issue in the public sphere.

There is no definition of «admin-
istrative act» in domestic law, but this 
definition was used in the draft Code of 
Administrative Procedure of Ukraine, 
understanding this term as a decision  
(a legal act, document, mark in the doc-
ument ) of individual action taken by the 
administrative authority as a result of the 
review of administrative proceedings in 
accordance with this Code, aimed at the 
acquisition, modification or termination 
of the rights and obligations of indivi- 
dual or legal entity(s) [3].

However, this definition needs revi-
sion, it is therefore necessary to make 
a clear analysis of the essential features 
of the noticed above definition in terms 
of assessing its compliance with certain 
signs. The result of this analysis will be 
proposed below.

D. Hallihan notes that all adminis-
trative actions can be divided into two 
groups:

1) related to the development of poli-
cies that presents a high degree of gener-
alization character, which specifies only 
the general goals and objectives;

2) related to the specific case of a 
person or a wide range of people [4].

This division is more appropriate, 
it eliminates the conventional criterion 
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of division as the number of subjects on 
which the act extends its action (because 
of the impossibility of clear differentia-
tion for this indicator).

B. Lazarev notes that the act of gov-
ernance is the result of combining in one 
document management solutions and 
powerful expression of public admini- 
stration [2, р. 199]. It is difficult to agree 
with this statement in the current deve- 
lopment of public administration. 

Considering development of the in-
stitute of public administration in the 
European countries, there is a possibil-
ity in future of giving similar powers 
to individual professionals – agents of 
public administration. The powers and 
jurisdiction of such entities must have 
clearly defined boundaries in order to 
protect the rights and interests of indi-
viduals and legal entities to limit the in-
terference of such entities in private and 
personal life, to regulate their activities.

A separate Recommendation  
№ R(80) 2 of the Committee of Min-
isters of the Council of Europe mem-
ber states on the exercise of discretion-
ary powers by administrative authorities 
on March 11, 1980 is devoted to discre-
tionary powers. According to the provi-
sions of the above act discretion body’s 
authority is understood as providing that 
a degree of freedom in deciding what 
actually means the ability to choose be-
tween multiple most appropriate solu-
tions [2, р. 170].

In Ukrainian legislation we can 
also find definition of the phenome-
non. «Discretionary powers – a set of 
rights and responsibilities of state and 
local governments, persons authorized 
to perform the functions of the state or 
local government, providing an oppor-

tunity to determine their own discretion 
in whole or in part the type and content 
management solutions, received, or a 
choice at the discretion of one of sev-
eral options for management decisions 
provided by draft legal instrument» [5] 
that is not materially different from the 
proposed definition the level of the Eu-
ropean Union.

Provisions on such broad powers of 
public administration are necessary to 
fix appropriate safeguards to promote 
the rights and interests of citizens and 
legal entities, prevent abuse or other-
wise improper use of discretionary pow-
ers, as an administrative authority must 
not only comply with the laws, but also 
act properly [1, р. 470]. Public admin-
istration performing discretionary pow-
ers must also comply with the objec-
tives (goals) for which such powers 
were granted. Otherwise, the acts shall 
be void.

Under such a feature of an adminis-
trative act as a commitment in the im-
plementation of public power we need 
to understand the following: first of all, 
it is a result of a body empowered to take 
certain actions. Secondly, this activity is 
a form of public administration activity, 
that the interaction of these bodies with 
the public and/or entities. This feature 
allows us to identify other participants 
of legal relations that arise when an ad-
ministrative act – they are the individu-
als and / or entities.

As for the specific expressions of ad-
ministrative acts, the traditional forms 
are written, oral, email, and other re-
quired by law. The most promising is a 
electronic form of administrative acts, 
given the ease of adoption, easy way to 
bring to the notice, to correct, and low-
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est cost. However, even electronic form 
shall be complied with requirements 
to acts’ details: signatures of responsi-
ble individuals. Thus, we can equate the 
value of the written and electronic form 
because the latter is actually a modifica-
tion of the first.

Compliance with the standards of 
procedural acts is a manifestation of 
the requirements for the form of such 
acts, and is closely related to the compe-
tence of administrative authorities. That 
is, public administration, taking certain 
decisions or committing certain mea-
sures shall strictly adhere to the noticed 
above procedures, operating simulta-
neously within its powers. Such rules 
should get their fixation in the form of 
uniform rules for public administration 
at the level of a special law or code. This 
level of regulation is conditioned due to 
the specific meaning of this act (the cre-
ation of rights and obligations for indi-
viduals and / or entities, violating such 
rules can lead to nullity of the act.

According to the provisions of Prin-
ciples of Good Administration In the 
Member States of the European Union 
[6] one of the most important principles 
is the right of person who applies to the 
competent authority, obtain administra-
tive services or to hear a case within a 
reasonable (sufficient) time. A sense 
of national Administrative Procedural 
Code of Ukraine (Article 3) a reasonable 
time – a reasonable term and resolution 
of proceedings, sufficient to provide 
timely (without undue delay) judicial 
protection of violated rights, freedoms 
and interests in public relations [7].

There is also a differentiation in 
terms depending on a kind of adminis-
trative activity performed. The imple-

mentation of similar grading will in-
crease the number of services provided, 
as well as meet the interests of society 
and perform another mechanism for pre-
venting acts of corruption. 

It is important to underline value of 
the Recommendation № R (80) 2 of the 
Committee of Ministers of Council of 
Europe member states regarding exer-
cise of discretionary powers by admi- 
nistrative authorities [8]. We should also 
pay attention to the fact that non-com-
pliance with the terms of the case could 
lead to review of decision, or to being 
able to believe the decision.

Thus, the act must be taken within a 
specified reasonable time under the law, 
as is intended, first, to the rights of citi-
zens and legal entities.

The requirement of motivation can 
be understood as an indication of the 
main factual and legal grounds that acted 
as a prerequisite for decision-making in 
a case [1, р. 372]. Of course, each time 
pointing fully motivated act by relevant 
body of the public administration, citing 
the grounds of individual administrative 
proceedings, as well as a link to existing 
legislation will lead to delays in deci-
sion making, slowing the work of public 
administration. Therefore, there should 
be a number of exceptions, where mo-
tivation of relevant decision may be not 
given, for example, if the publication of 
the act is a common practice of admin-
istrative authority, carried out on direct 
orders from the law, when the act is is-
sued at the request of one person and 
does not affect the rights of the others.

This feature of validity of the admin-
istrative act must be one of the condi-
tions of the act to enter into legal force. 
It is closely related to the requirements 
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as to the form of administrative acts dis-
cussed above.

As for such feature of providing per-
sons participation in the decision-mak-
ing process we should understand it as 
a procedure of consideration of individ-
ual administrative case a person must be 
given an opportunity to explain the mat-
ters of case, because it is a citizen or le-
gal entity, rather than state authorities, 
more aware of the content of the case 
and in order to save time for activities 
of authorized persons of public admin-
istration, should participate in decision-
making that in the future will affect their 
rights and responsibilities. It should be 
noted that the participation of citizens in 
decision-making should be their right, 
not an obligation. In case, when the ad-
ministrative decision will make interfer-
ence with the rights and obligations of 
a large number of subjects, the proce-
dure of the case in general should be or-
ganized in public, with the aim to ensure 
the availability of consideration of this 
case, persons to whom this decision will 
have a corresponding impact. Failure to 
comply with this warranty does not re-
sult in the recognition of an act void, but 
creates grounds for challenging the rel-
evant decision of public administration.

When we talk about such a charac-
teristic of administrative act as its prom-
ulgation in accordance with the law, it 
is necessary to stress the special impor-
tance of this position. There is a general 
rule that an individual administrative act 
enters into force from the moment of in-
forming about solution in individual ad-
ministrative case is properly represented 
to a citizen or a legal entity. It should 
start with the following: a way to in-
form a person about the result of its ad-

ministrative case based on the concepts 
of accessibility and convenience of ap-
propriate means of communication. The 
decision is not necessarily has to be 
brought to the attention by explaining in 
person the contents of the relevant de-
cision. It is sufficient to send a notifica-
tion by mail (or other pre-agreed way/
mode). As for administrative acts, there 
is a message need to be made in an offi-
cial way by publication in the prescribed 
in the legislation source – the media, the 
use of telecommunications. However, 
with the development of internet tech-
nology, we should not throw away the 
opportunity in the future solving the is-
sue of promulgation by sending a collec-
tive message, posting relevant informa-
tion on the web-portals etc. 

The sign of possibility to review an 
administrative act is one of the safe-
guards for rights and interests of private 
persons. In fact, at the moment the main 
ways to appeal administrative acts are: 
internal administrative review (appeal 
taken by the act of refusing admission to 
a higher authority or official within the 
system of public administration), the re-
sponse to the appeal of the specialized 
agencies, to non-judiciary system and 
the proper judicial review.

Above we have noted the definition 
of administrative act that was suggested 
in the draft of Administrative Procedure 
Code of Ukraine. Now we can analyze 
its compliance with the outlined signs. 
This definition does not cover the con-
tent of such a multidimensional phe-
nomenon as an administrative act. First, 
there was not taken into account the fol-
lowing forms of administrative act as an 
action of public administration, which 
greatly narrows the scope of the rele-
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vant provisions of law. Secondly, it does 
not indicate the fact that the relevant de-
cision (action) should be motivated, un-
less otherwise provided by law, created 
with a guaranteed possibility for indi-
viduals and/or legal entities to partici-
pate in decision-making made public or 
brought to the attention of the subjects 
in the manner provided by law or con-
tracted parties and one that can be chal-
lenged in order internal administrative 
appeal or in court.

Further research should be aimed at 
determining precisely informative fea-
tures of the definition of «administrative 
act», the study of its place among other 
legislative acts and acts of administra-
tion.

Thus, the results of the research pro-
pose the following amendments to the 
national legislation:

1) adopt a special law «About ad-
ministrative procedures « where should 
be fixed a definition of administrative 
act, the administrative procedure for the 
consideration of the individual case and 
the decision rules as well as their perfor-
mance and appeal;

2) give a definition of an administra-
tive act as act or a measure of adminis-
trative authority, public administration, 
aimed at realization of the rights of, ad-
opted after consideration of individual 
cases within the public powers (as well 
as the order of the discretionary) of in-
teraction of individuals and / or legal en-
tities, motivated and appropriately jus-
tified (unless otherwise provided by 
law), adopted within a reasonable time, 
in accordance with the procedure laid 
down in legislation standards and re-
quirements of the public administration, 
brought to the subjects on which the act 

distributes its effect in the manner and 
form prescribed by law or by agreement, 
and that can be appealed to the proce-
dure of internal administrative appeal or 
to the court;

3) the above-mentioned essential 
features of an administrative act must 
obtain fixation not only by the definition 
of an administrative act, but also to re-
ceive fixation in the legal norms defin-
ing administrative proceeding.

Bibliografia:
1. Адміністративна процедура та ад-

міністративні послуги. Зарубіжний до-
свід та пропозиції для України / автор-
упорядник В. П. Тимощук. – К.: Факт, 
2003. 

2. Управленческие процедуры / Лаза-
рев Б.М. – М., 1988. – 271 с.

3. Проект Адміністративно-процедур-
ного кодексу України, реєстраційний но-
мер Верховної Ради 11472 від 3 грудня 
2012 р. [Електронний ресурс]. – Режим 
доступу : http://w1.c1.rada.gov.ua/pls/zweb2/
webproc4_1?pf3511=44893.

4. Галлиган Д. Административное 
право: история развития и основные 
современные концепции / Д. Галлиган, 
В. В. Полянский, Ю. Н. Старилов. – М., 
2002. – 410 с.

5. Про затвердження Методології про-
ведення антикорупційної експертизи На-
каз Міністерства юстиції України від 23 
червня 2010 р. № 1380/5 [Електронний 
ресурс]. – Режим доступу : http://zakon2.
rada.gov.ua/laws/show/v1380323-10.

6. Principles of Good Administration In 
the Member States of the European Union, 
2005 [Електронний ресурс]. – Режим до-
ступу : http://www.statskontoret.se/upload/
Publikationer/2005/200504.pdf.

7. Кодекс адміністративного судочин-
ства України :за станом на 19 березня 
2014 р. / Голос України – Офіц. вид. – 
23.08.2005. – № 158.



Адміністративне право і процес. – № 3(9). – 2014.

ЗАГАЛЬНЕ АДМІНІСТРАТИВНЕ ПРАВО

30

8. Закон про адміністративну про-
цедуру ФРН; текст станом на 5 травня  
2004 р. // Адміністративні процедури  

і адміністративне судочинство : зб. мате-
ріалів Німецького фонду міжнар. співро-
бітництва. – К., 2006.

Ященко Т. В. Про основні ознаки поняття «адміністративний акт». 
У статті наводяться результати дослідження щодо визначення істотних 
ознак адміністративного акта та можливих шляхів їх закріплення в україн-
ському законодавстві, які є результатом узагальнення наявних у науковій літе-
ратурі поглядів щодо визначення поняття адміністративного акта, практики 
закріплення такого поняття в законодавстві країн Європейського Союзу та 
низки рекомендацій Комітету Міністрів Ради Європи, що стосуються сфери 
діяльності органів публічної адміністрації. У статті розмежовуються по-
няття нормативного, адміністративного та управлінського актів, запропо-
новано визначення сучасних і принципово важливих напрямків правового ре-
гулювання процедури розгляду адміністративних справ органами публічної 
адміністрації та прийняття індивідуальних рішень і через аналіз узагальнених 
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